
IN THE COURT OF THE SESSIONS JUDGE, SONITPUR
AT TEZPUR

PRESENT : Sri A. Borthakur
Sessions Judge, Sonitpur 
Tezpur

JUDGMENT IN SESSIONS CASE NO. 159 OF 2008
Under Section 302 / 34 of the Indian Penal Code
(Arising out of G. R. Case No. 1156 of 2007)

State of Assam

–Versus–

 1. Md. Abdul Majid
 Son of Late Thurab Ali
 Resident of Uriumguri

Police Station – Tezpur
District – Sonitpur, Assam

2. Md. Abdul Barik @ Abu
 Son of Md. Samsuddin
 Resident of Uriumguri

Police Station – Tezpur
District – Sonitpur, Assam

3. Md. Babu Husssain
 Son of Late Abdul Halim @ Sun Kha
 Resident of Uriumguri

Police Station – Tezpur
District – Sonitpur, Assam

[Committed  by  Smt.  M.  Thakuria,  Addl.  Chief  Judicial  Magistrate, 
Sonitpur, Tezpur]

A  P  P  E  A  R  A  N  C  E

For the State :   Sri D. C. Borah 
       Public Prosecutor

Sonitpur District

For the Accused persons : Sri R. R. Kalita
Sri A. K. Saikia,
Sri P. Biswas, 
Advocates



Date of framing charge  : 03–10–2008 
 
Date of prosecution evidence   06–07–2009,    14–12–2009

03–03–2010,    04–05–2010
29–06–2010,    07–09–2010
26–08–2011,    21–01–2012
27–02–2012 & 29–01–2013

Date of Argument : 07– 03–2013 

Date of Judgment : 21– 03–2013

J  U  D  G  M  E  N  T

  In the instant case, the accused persons have been charged with 

commission  of  murder  of  the  informant’s  son,  who  was  found  dead  in  a 

graveyard in semi-decomposed state. There was no eye witness and the evidence 

shows that the entire prosecution case rests on suspicion.  

PROSECUTION CASE : 

The prosecution case, as unfolded in the FIR, is that one Musstt. 

Fulbanu Bibi, wife of Md. Abdul Hakim, a resident of Uriumguri Gaon, under 

Tezpur Police Station, lodged an FIR, on 06-07-2007, before the in-charge of 

Borghat Police Out Post, alleging, inter-alia, that on 03-07-2007, at about 7 a.m., 

her son Saidul Islam went to Tezpur to drive rickshaw. On that day, at about 6 

p.m.,  after depositing the rickshaw to its owner, who is a resident of Tezpur,  

Saidul Islam returned to Panchmile and then, went off missing from Panchmile 

market. It was alleged that on the previous day, morning, she learnt from the 

villagers that a dead body was lying near the ‘masjid’ at Uriumguri Gaon and 

thereupon,  she rushed to the place and identified the dead body as of Saidul 

Islam. It was further alleged that as a few days before the incident, a village ‘mel’ 

was  held  in  the  village  falsely  accusing  Saidul  Islam and  as  he  delayed  in 

attending the ‘mel’, Abu Ali, Babu Ali, and Rustam Ali, who are named in the 

FIR, said that nothing would happen to them if person like Saidul was killed. 
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INVESTIGATION :  

Based on the above ejahar, Borghat OP, GD Entry No. 101, dated 

06-07-2007,  at  12-30 p.m.,  was  made  and on being forwarded,  registered  as 

Tezpur PS Case No. 517/2007 u/s 302/34 of IPC, vide GD Entry No. 362, dated 

07-07-2007. The Officer in-charge, Tezpur PS, endorsed the case to SI Jadav Ch. 

Gogoi,  i/c  Borghat  OP,  to  investigate  into  the  case.  After  completion  of 

investigation, the police submitted charge-sheet u/s 302/34 of IPC against the 

accused persons. 

In course of investigation, SI Jadav Ch. Gogoi ( since deceased), i/c 

Borghat OP, the Investigating Officer, inspected the place of occurrence, held 

inquest  on  the  dead  body  of  deceased  Saidul  Islam,  sent  the  dead  body  to 

Kanaklata Civil Hospital for Post Mortem examination, examined the witnesses 

drew up sketch map of the place of occurrence and arrested the accused persons. 

He also seized one Chappal from the place of occurrence and on completion of 

investigation  submitted  the  charge-sheet  u/s  302/34  IPC against  the  accused, 

aforementioned. 

TRIAL : 

 Since the charge sheeted offence,  u/s  302/34 IPC, is  exclusively 

triable by the  Court  of  Sessions,  the Learned Addl.  Chief  Judicial  Magistrate, 

Sonitpur  at  Tezpur,  vide  order,  dated  01-08-2008,  passed,  in  GR  Case 

No.1156/2007, committed the case, after observing the procedure laid down in 

Section 209 CrPC, to this Court of Sessions for trial. 

Upon perusal of the materials on record and hearing the learned 

counsel for both the sides, a formal charge u/s 302/34 of IPC was framed, vide 

order, dated 03-10-2008. The charge was read over and explained to the accused 

persons, to which they pleaded not guilty and claimed to be tried. 

In order to prove the above charge, the prosecution has examined 

14  (fourteen)  witnesses  including  the  autopsy  surgeon  and  the  Investigating 

Officer, while the defence cross-examined 11 (eleven) witnesses. 
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On closing the case for the prosecution side, the statement of the 

accused was recorded u/s 313 CrPC, vide order, dated, 20-02-2013. The accused 

persons pleaded not guilty and declined to examine any witness in defence. 

I have heard the argument advanced by Sri D.C. Borah, the learned 

Public Prosecutor,  and Sri R. R. Kalita,  Sri A. K. Saikia and Sri Pulin Biwas, 

learned defence counsel. I have gone through the entire evidence proffered by the 

prosecution and also the statement of the accused, recorded u/s 313 CrPC.  

POINTS FOR DETERMINATION : 

  From  the  evidence  on  record,  and  on  the  basis  of  the  oral 

submission  of  the  learned  counsel  for  both  the  sides,  the  following  points 

emerged for consideration : 

(i) Whether  the  death  of  Saidul  Islam  was  an  act  of  ‘culpable 

homicide’ ? 

(ii) If so, whether the ‘culpable homicide’ amounted to murder ? and 

(iii) Whether  the  offence  was  committed  by  the  accused  persons  in 

furtherance of their common intention ? 

THE DECISION AND THE REASONS THEREFOR

(A)   WHETHER ‘CULPABLE HOMICIDE’ ?

Legal position : 

‘ Homicide means the killing of human being by a human being. A 

person commits culpable homicide, if the act by which death is caused is done 

with the – (a) intention of causing death, or (b) intention of causing such bodily 

injury as is likely to cause death, or (c) knowledge that the act is likely to cause 

death. ‘Intent’ and ‘knowledge’ in the ingredients of Section 299 IPC postulate 

the existence of positive mental attitude and this mental condition is the special 

mens rea necessary for the offence. 

Broadly speaking, there is no dispute from the defence side that 

Saidul Islam met with a ‘homicidal’ death. On the other hand, it is the consistent  
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case of the prosecution that Saidul Islam died due to sustaining of multiple cut 

wounds. SI Jadav Ch. Gogoi ( since deceased),  the investigating officer,  also 

found  multiple  injuries  during  preparation  of  the  inquest  report,  Ext.1,  in 

presence of  PW-1 Md. Safiqul Islam and PW-2 Md. Abdul Kasem. PW-13 Dr. 

Ranjan Kr. Das, the doctor, who performed the post mortem examination on the 

partly decomposed dead body of the deceased, aforementioned, on 05-07-2007, 

found as many as five cut injuries on his person and opined that the cause of 

death was due to haemorrhage and shock as a result of the aforesaid injuries, vide 

Ext.2,  the Post Mortem examination report.  The defence has not disputed the 

findings of the doctor (PW-13) by way of cross-examining him. PW-3 Musstt. 

Fulbani Bibi, the mother of the deceased, has also deposed that she saw injuries 

on the dead body of the deceased son Saidul Islam. Thus, upon scrutiny of the 

evidence on record, I find no difficulty to hold that the death of Saidul Islam was 

apparently an act of ‘culpable homicide’ as the expression is defined in Section 

299 IPC, beyond doubt.. 

(B)   WHETHER ‘MURDER’ ?:

The offence of ‘murder’ has been defined in Section 300 of the 

IPC. The basic difference between the ‘culpable homicide’ and ‘murder’ lies in 

the degree of the gravity of the offence. In order to bring home the offence within 

the  parameter  of  Section  300  IPC,  the  prosecution  must  establish  that  the 

assailant had the definite intention to cause death of the deceased or that  the 

offender had the knowledge that the wounds which he was inflicting would be 

sufficient to cause the death or that the same will be dangerous, to human life. 

Therefore,  the  essential  ingredients  of  the  offence  have  to  be  deduced  and 

inferred from a series  of  facts,  like  weapon used in  the  crime,  nature  of  the 

wound, situs of the wound and other attending circumstances. The burden lies on 

the  prosecution  to  establish  that  the  act  alleged  to  constitute  the  offence  of 

‘murder’ was really the act of a person other than the deceased and at the same 

time,  the onus of proving exceptions to Section 300 IPC so as to reduce the 

offence of murder to one of ‘culpable homicide’ not amounting to murder is on 

the accused. 

In the instant case, the prosecution has failed to examine any eye 

witness to the crime of killing of Saidul Islam and as such, the circumstances 
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which actually led to the death of the deceased have remained silent.  PW-14 

Inspector Bipin Ch. Rajbongshi, the then inspector Officer-in-charge of Tezpur 

Police Station, who deposed on behalf of SI Jadav Ch. Gogoi ( since deceased), 

stated in cross-examination that in course of investigation, the said deceased IO 

could not collect the evidence of any eye witness. However, PW-13 Dr. Ranjan 

Kumar  Das,  the  doctor,  who performed the  post  mortem examination  on the 

corpse of Saidul Islam, on 05-07-2007 at Kanaklata Civil Hospital, Tezpur has 

found the following injuries : 

“(1) Deep  sharp  cut  injury  placed  transversely  on  the  neck.  

 Size  5  cm  X  4  cm  X  3  cm  cutting  major  blood  vessels  on  

 the neck. 

(2)  Sharp  cut  injury  of  size  4  cm X  3  cm X 3  cm on  the  inner  

 aspect of the left arm cutting the muscles.

(3)   Sharp  cut  injury  was  found  on  the  inner  aspect  of  right  arm  

 (4 cm X 2 cm X 1 cm) cutting all muscles on the arm.

(4)  Both  larynx  and  trachea  were  cut  in  the  middle  part  of  the  

 neck. 

(5)  All treat vessels in the neck were cut.”

The doctor (PW-13) has stated that the whole body was swelling and foul 

smell was emanating from it,  after 2/3 days of death. He has opined that the 

cause of death of the deceased was due to haemorrhage and shock as a result of 

injuries sustained. He recognised Ext.2, the Post Mortem Examination Report. In 

cross-examination, the doctor has, inter-alia, deposed that the dead body was not 

identified by family members of the deceased, but on being identified by UBC 

482 Nabin Baishya and on the basis of his identification, recorded the name of 

the deceased as Saidul Islam. 

On appreciation of the above evidence of the autopsy surgeon (PW-13), 

it  is crystal clear that the deceased died as a result of sustaining multiple cut 

injuries on the vital parts of the body, such as, neck. The defence appears to have 

not contested the injuries, the doctor found on the dead body of Saidul Islam. On 

perusal of the evidence of PW-2 Md. Abdul Kasem, PW-3 Musst. Fulbanu Bibi, 

the mother of the deceased, PW-4 Md. Nur Jamal Haque, PW-5 Md. Sukur Ali, 

PW-7 Md. Noor Jamal Haque, PW-8 Md. Nur Islam, the brother of the deceased 
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and  PW-10 Md. Abdul Rahman, it is found that they identified the dead body, 

which was found at the ‘Kabarsthan’ of the village Uriumguri, was belong to 

Saidul Islam only. On the other hand, Ext.1,  the inquest report,  and the dead 

body  challan,  Ext.4,  which  were  prepared  by  SI  Jadav  Ch.  Gogoi  (  since 

deceased ), the investigating officer, and on whose behalf PW-14 Inspector Bipin 

Ch. Rajbongshi, the then inspector Officer-in-charge of Tezpur Police Station, 

deposed, reveal that the dead body was belong to Saidul Islam only. Therefore,  

there is no doubt as to the identity of the dead body of the person, on whom PW-

13 Dr. Ranjan Kr. Das, the doctor, performed the Post Mortem examination, was 

belong to only the deceased Saidul Islam and no other person, beyond doubt, and 

as such, the findings of the injuries on his person and the opinion arrived at from 

those injuries that the cause of death of Saidul Islam was due to haemorrhage and 

shock, that is, ante-mortem in nature, cannot be doubted.  

From the  evidence on record,  including the  evidence of  PW-14 

Inspector Bipin Ch. Rajbongshi, it further appears that the weapon used in the 

commission of the offence of killing Saidul Islam has not been recovered and 

therefore, it could not be exhibited to the doctor, PW-13, in absence of any eye-

witness to the incident, to ascertain from him as to the nature of weapon used in 

inflicting  the  multiple  fatal  injuries  on the  person of  the  deceased,  which  he 

found during Post  Mortem Examination.  However,  on careful  scrutiny of  the 

evidence, oral and documentary, aforementioned, on record, it is apparent that 

the multiple injuries sustained by the deceased on vital parts of body were being 

sharp cut injuries, the weapon of offence, in the absence of any evidence to the 

contrary adduced or elicited in cross-examination of the prosecution witnesses by 

the  defence,  it  is  definite  that  the  assailant  used  sharp  cut  weapon  with  the 

intention of causing death to the deceased Saidul Islam and left his dead body at  

the place of occurrence, that is, at the ‘Kabarsthan’ ( graveyard of Uriumguri 

Gaon),  where  the  dead  body  was  found,  which  place  is  specifically  and 

undisputedly shown, in the Sketch Map, Ext.6, besides the clear evidence of the 

prosecution witnesses, beyond all reasonable doubt. Therefore, the very nature of 

the assaults and the fatal injuries sustained by the deceased and in absence of 

evidence attracting  any of  the  circumstances  falling within  the  Exceptions  to 

Section 300 of the IPC, unmistakably prove the definite intention on the part of 

the assailant (s) to cause death and this way, the offence squarely falls within the 

ingredients  of  clauses  ‘firstly’  and  ‘thirdly’  of  Section  300  of  the  IPC. 
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Accordingly, I find and hold that the act was culpable homicide amounting to 

‘murder’ and punishable under Section 302 of the IPC. 

(C)   COMPLICITY :

In the instant case, as stated earlier, the prosecution has failed to 

examine any eye witness to the commission of the offence of murder of Saidul 

Islam. PW-2 Md. Abdul Kasem, PW-3 Musst. Fulbanu Bibi, the mother of the 

deceased, PW-4 Md. Noor Jamal Haque, the brother-in-law of the deceased, PW-

5 Md. Sukur Ali, PW-6 Md. Mya Hussain, PW-8 Md. Noor Islam, the brother of 

the deceased, PW-9 Md. Ahamad Ali, PW-10 Md. Abdul Rahman, PW-11 Md. 

Sahabuddin and PW-12 Md. Noor Ahmed have specifically deposed that they do 

not know the person (s) who killed Saidul Islam or in what circumstances, he 

died.  However,  the  prosecution  has  laid  certain  circumstances,  though  the 

evidence is entirely based on suspicion, which may be summarized as below : - 

(1)  PW-3 Musstt. Fulbanu Bibi, the mother of the deceased, in her FIR, 

Ext. 3,  has stated that a few days before the death of her son Saidul Islam, the  

accused persons, convened a public meeting on false charges against him and 

when he appeared in the meeting late, they said that persons like Saidul if killed 

nothing  would  happen  to  them.  But,  this  material  fact  has  neither  come 

specifically  in her  evidence nor in the evidence of the remaining prosecution 

witnesses. 

(2) According to PW-3 Musstt.  Fulbanu Bibi, about one year before 

the death of her son Saidul, his wife Fulsum was taken away by accused Abdul 

Majid and thereafter, Saidul married another girl, namely, Fatema and as such, 

she suspected that the said accused Abdul Majid might have killed her son. PW-7 

Md. Noor Jamal Haque has also stated that the accused Abdul Majid kidnapped 

the wife of Saidul Islam, about two months / 1 ½ years, prior to the death of  

Saidul  and likewise,  PW-8 Md.  Noor  Islam has  deposed that  accused Abdul 

Majid had enmity with his deceased elder brother Saidul Islam as he kidnapped 

his sister-in-law ; and

(3) PW-3 Musstt. Fulbanu Bibi, has deposed that about one year ago, 

before the death of her son Saidul, accused Abdul Majid chased Saidul to kill. 
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In PADALA VEERA REDDY –Vs- STATE OF A.P. (AIR 1990 

SC 79 ),  the Hon’ble Supreme Court  laid down that  when a case rests  upon 

circumstantial evidence, such evidence must satisfy the following tests : 

“ (1) -   the  circumstances  from which  an  inference  of  guilt  is 

sought to be drawn, must be cogently and firmly established ; 

  (2) -  those  circumstances  should  be  of  a  definite  tendency, 

unerringly pointing towards guilt of the accused ; 

  (3) -    the  circumstances,  taken cumulatively,  should  form a 

chain so complete that there is no escape from the conclusion that 

within  all  human  probability,  the  crime  was  committed  by  the 

accused and none else ; and 

  (4) - the circumstantial evidence, in order to sustain conviction, 

must  be  complete  and  incapable  of  explanation  of  any  other 

hypothesis than that of the guilt of the accused and such evidence 

should  not  only  be consistent  with the  guilt  of  the  accused,  but 

should be inconsistent with his innocence.” 

It is well settled that when the prosecution seeks to prove the case 

against the accused by circumstantial evidence, the evidence must be of such a 

nature as to exclude any other inference except that of guilt  advanced by the 

prosecution to sustain a conviction against the accused. Where two views are 

possible on the basis of evidence, the benefit will go to the accused. The accused 

is not required to prove his case beyond reasonable doubt. The onus is discharged 

if he succeeds in proving a preponderance of probability. The prosecution cannot 

take the advantage of weaknesses of the defence. 

Now,  upon consideration of  the  above circumstances  introduced 

through  the  prosecution  evidence  here  and  there,  it  transpires  that  the 

circumstances,  aforementioned,  are based on suspicion only.  Reiterated,  there 

was no eye witness to the occurrence and on the other hand, there is no cogent 

and  convincing  evidence  in  support  of  the  aforesaid  circumstances,  beyond 

doubt. Therefore, in my humble opinion, the aforesaid circumstances even taken 

together do not lead to the only hypothesis of the guilt of the accused persons, 

because conjectures and suspicion cannot take the place of legal proof. 
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. F I N D I N G

For the reasons, set forth above, I am constrained to hold that the 

prosecution has failed to prove the charge of murder of the deceased Saidul Islam 

against the accused persons, namely, (1) Md. Abdul Mazid @ Majid, (2) Md. 

Abdul Barik @ Abu and (3) Md. Babu Hussain, beyond all reasonable doubt.

  Accordingly, the accused persons are acquitted of the charges u/s 

302/34 IPC and set at liberty forthwith. 

The  judgment  and  order,  as  above,  is  pronounced  in  the  open 

Court, in presence of the accused persons and the learned counsel for both the 

sides, on this the 21st day of March, 2013, under the Hand and Seal of this Court. 

 Accordingly, the case is disposed of.

            ( A. BORTHAKUR )  
             SESSIONS JUDGE

                                                SONITPUR :: TEZPUR
Typed to my dictation and 
corrected by me, bearing 
my signatures on each page  :

(A. BORTHAKUR)  
SESSIONS JUDGE,
SONITPUR :: TEZPUR

         

    

* * * * *
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SESSIONS    CASE NO. 159 OF 2008  

ANNEXURE

LIST OF PROSECUTION WITNESSES

PW–1 : Md. Safiqul Islam

PW–2 : Md. Abdul Kasem
PW–3 : Musst. Fulbanu Bibi
PW–4 : Md. Noor Jamal Haque
PW–5 : Md. Sukur Ali

 PW–6 : Md. Mya Hussain
PW–7 : Md. Noor Jamal Haque

PW–8 : Md. Noor Islam
PW–9 : Md. Ahamad Ali
PW–10 : Md. Abdul Rahman
PW–11 : Md. Sahabuddin

 PW–12 : Md. Noor Ahmed
PW–13 : Dr. Ranjan Kr. Das, MO

 PW–14 : Sri Bipin Ch. Rajbongshi, IO

LIST OF DEFENCE WITNESSES

N  I  L

LIST OF COURT WITNESSES

N  I  L

LIST OF DOCUMENTS EXHIBITED  BY PROSECUTION

Exhibit –1 :  Inquest Report 

Exhibit –2 : Post Mortem Report

Exhibit –3 :  Ejahar 

Exhibit –4 :  Dead Body Challan

Exhibit –5 : Seizure Memo

Exhibit –6 : Sketch Map
 

MATERIAL EXHIBIT

N  I L

DEFENCE EXHIBIT

N  I L 
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